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Guardianship is the most serious restriction

our society imposes on a person, except

imprisonment and forced medication

We will discuss:

• Various alternatives to guardianship [Tim]; and especially

• Psychiatric Advance Directives under 24-7B NMSA [Miguel]
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New Mexico sets a high
standard for a guardianship

“Guardianship for an incapacitated person shall be

used only as is necessary to promote and to

protect the well being of the person, shall be

designed to encourage the development of

maximum self reliance and independence of the

person and shall be ordered only to the extent

necessitated by the person’s actual functional

mental and physical limitations.“
(NMSA § 45-5-301.1.)
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Alternatives to Guardianship

✔ Financial

✔ Medical

✔ Mental Health
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Alternatives to Guardianship
Financial
Individual Choice

Joint Account 
/ Trust

Power of 
Attorney

Financial
No Choice

Fiduciary

Mental Health
Individual Choice
(Mental Health Care 

Treatment 
Decisions Act)

 “Individual 
Instruction”

 Power of 
Attorney for 
Mental Health 
Treatment 
(“Psychiatric 
Advance 
Directive”)

Medical
Individual Choice
(Uniform Health-Care 

Decisions Act)

 “Individual 
Instruction”

 Surrogate for 
Health Care 
Decisions

 Power of 
Attorney for 
Health Care
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Financial Decisions – Individual’s Choice

Joint Account

Someone else signs checks needed for daily living
• However, the other signer also does have full access to the account

Trust

Money is put away, paid only under certain conditions
• The person may not be able to regain access to the trust amount
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Financial Decisions – Individual’s Choice

Power of Attorney (POA) for financial decisions

The individual lets another person act for her/him in 

financial matters, in case of incapacitation (NMSA §§
45-5B-101 to -123)

 The individual may also terminate a power of attorney at 
any time (NMSA § 45-5B-110(A)(3) and (B)(1))



99

Not the Individual’s Choice, but Without Court:

Fiduciaries

If the Social Security Administration (SSA) believes that a
person cannot properly spend her/his Social Security check,
it may appoint a representative payee

 SSA prefers someone of trust as payee, especially a family member

 The representative-payee appointment survives despite the individual’s objections

The Veterans’ Administration (VA) has a similar system
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Uniform Health-Care Decisions Act
(NMSA §§ 24-7A-1 to -18)

Advance health-care directives

Advance “Individual Instruction”

While able to make medical decisions, an individual can give an
individual instruction – communicating prospectively what medical
procedures s/he wants and does not want (NMSA § 24-7A-2(A))

 Lets family and health care providers know what one’s wishes are in 
case of losing capacity to make or communicate medical decisions

 A model, including the appointment of an agent (Power of Attorney) to 
make health care decisions, is found at NMSA § 24-7A-4

These instructions should determine medical care even if 
guardian is later appointed and disagrees (NMSA § 24-7A-6(A))
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Surrogate for Health Care Decisions

If the person never had capacity or has lost it, NMSA §
24-7A-5(A) provides that a family member can act as a
surrogate health care decision maker

• A person with capacity can appoint a surrogate, but this is 
more used by people who never had or who lost their 
capacity to make medical decisions

• NMSA § 24-7A-5(B) has a priority list for family members to 
act as a surrogate health care decision maker

Uniform Health-Care Decisions Act
(NMSA §§ 24-7A-1 to -18)

Advance health-care directives
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Power of Attorney (POA) for medical decisions

A power of attorney for health care authorizes decisions
when the person loses capacity to make or communicate
medical decisions (NMSA § 24-7A-2(B))

• The authority usually becomes effective only when the person 
lacks capacity (NMSA § 24-7A-2(C))

• Governed by Uniform Health-Care
Decisions Act, as the Uniform Power
of Attorney Act does not apply to
health care decisions
(NMSA § 45-5B-103(B))

Uniform Health-Care Decisions Act
(NMSA §§ 24-7A-1 to -18)

Advance health-care directives
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Mental Health Care Treatment Decisions Act

(NMSA §§ 24-7B-1 to -16) 
Advance mental health directives

Advance “Individual Instruction”

While having capacity, may give instruction 
on decisions in case of incapacity

(NMSA § 24-7B-4(A))

 May be oral or written

 Oral instruction: made personally to health care provider

 “A guardian shall comply with the protected 
person’s individual instructions made while the 
protected person had capacity”
(NMSA § 24-7B-8(A))
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Psychiatric Advance Directive (PAD)
 Power of Attorney (POA) for mental health

treatment decisions

PAD remains “in effect notwithstanding the principal’s 
later incapacity under … Article 5 of the Uniform 
Probate Code” (NMSA § 24-7B-4(B))

PAD “effective only upon certification that the principal 
lacks capacity” (NMSA § 24-7B-4(C))

 See NMSA § 24-7B-5 on “Capacity”

Mental Health Care Treatment Decisions Act

(NMSA §§ 24-7B-1 to -16) 
Advance mental health directives
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Individual with Disability Is Still in Charge

Until finding of incapacity, individual can:

 Revoke individual instruction

 Revoke designation of agent (POA/PAD)

 Disqualify a surrogate

 Reassert financial authority, except for

representative-payee appointment

Individual may challenge a finding of

incapacity; the challenge “shall prevail”

unless otherwise ordered by court

(NMSA §§ 24-7A-6(B) and 24-7B-5(D))
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New Mexico Courts Protect the 
Individual's Choice

Corum v. Roswell Senior Living, LLC (2010-NMCA-
105) includes an excellent analysis of the Uniform
Health-Care Decisions Act

 The intent of the Act is to protect the rights of individuals to 
make their own medical decisions

 Unless statutory requirements are met, the right of a person to 
make medical decisions will not be transferred to a surrogate not 
chosen by the person

» Even when there is no dispute that the person lacks capacity


